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Mr. Chairman, Members of the Subcommittee, | am Richard Berthelsen,
General Counsel to the NFL Players Association (“NFLPA”). | appear today at
the Subcommittee’s invitation to discuss the arbitration procedure under the
NFLPA'’s Regulations Governing Contract Advisors.

We are aware that some Members of Congress have expressed concern
with respect to a specific pending arbitration proceeding concerning Mr. Carl
Poston. Previously, the NFLPA addressed those concerns in writing and copies
of that correspondence are submitted to the Subcommittee. | do not intend to
address the specifics of that pending arbitration proceeding today. Rather, | will
discuss the arbitration procedures as they are implemented under the NFLPA

Regulations Governing Contract Advisors.



The NFLPA is the exclusive bargaining representative of NFL players,
pursuant to 8 9(a) of the National Labor Relation Act (“NLRA"), 29 U.S.C.
8§ 159(a). See NFL Collective Bargaining Agreement (“CBA”), Art. VI, sec. 1.
The NFLPA has, pursuant to the NLRA, the sole and exclusive right to bargain
with NFL clubs with respect to all terms and conditions for the employment of
NFL players. Nonetheless, the NFLPA has delegated certain of its rights to a
limited number of sports agents (referred to as “Contract Advisors”), who are
permitted to negotiate, on behalf of the NFLPA, the individual salaries of those
players who select them for that purpose. Because, as explained hereatfter, the
authority of an NFLPA agent to negotiate on behalf of any NFL player derives
from the federal labor law authority delegated to the agent by the NFLPA, it is
well settled that the NFLPA (and other players’ unions) has the absolute right to
appoint its agents and to regulate the conduct of such agents as the union sees
fit.

The NFLPA takes its responsibility to promote the interests of NFL players
seriously and recently agreed with the NFL on an historic labor agreement. The
agreement guarantees significant increases in the overall compensation and
benefits received by all NFL players and guarantees labor peace in professional
football for many years to come.

NFLPA Agent Requlations

In order to ensure that NFLPA agents fulfill their delegated responsibilities

to the satisfaction of the Board of Representatives of the NFLPA, that Board
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promulgated a comprehensive set of regulations (“Agent Regulations”) governing
the conduct of NFLPA agents. A copy of the Regulations has been submitted to
the Subcommittee. As a condition to receiving delegated authority from the
NFLPA, the agents agree, in writing, to be bound by the NFLPA Agent
Regulations. Indeed, all NFLPA agents execute an “Application For Certification
As An NFLPA Contract Advisor.” That Application states: “In submitting this
Application, | agree to comply with and be bound by the [Agent] Regulations.”
The Application makes clear that the terms therein “shall constitute a contract
between the NFLPA and myself.” This is referred to herein as the “NFLPA Agent
Contract.” The Agent Regulations are extremely broad and cover all facets of the
agent’s duties. See Agent Regulations § 1(B).*

To become a Contract Advisor and be able to receive the delegated
authority from the NFLPA, to represent individual players in salary negotiations
with NFL Clubs, one must undergo a background examination, meet educational
requirements, engage in continuing education, and agree to be bound by the
NFLPA’s Regulations Governing Contract Advisors. The NFLPA’s Regulations

have been repeatedly upheld by the federal courts. See Black v. Nat'l Football

League Players Ass’'n, 87 F.Supp. 2d 1 (D.D.C. 2000); Poston v. Nat'l| Football

League Players Ass’n, 2002 WL 31190142 (E.D.Va. Aug. 26, 2002).

! The Agent Regulations set forth a “Code of Conduct” which identifies twenty

affirmative responsibilities, and twenty-nine explicitly prohibited acts. See Agent
Regulations § 3. The Agent Regulations also direct the agent to use a pre-printed form
to govern his/her relationship with the player-client, and caps the agent's fees. See
Agent Regulations § 4.
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Most importantly with reference to Arbitration Procedures, the Agent
Regulations set forth, at Section 6, a comprehensive regime for disciplining
agents who violate the Regulations. This regime is specifically incorporated into
the NFLPA Agent Contract (“the exclusive method for challenging any such
[disciplinary] action is through the procedure set forth in the [Agent]
Regulations”).  The procedure for disciplining agents under the Agent
Regulations is as follows: The President of the NFLPA appoints a Committee on
Agent Regulation and Discipline (“CARD”), consisting of active or retired players.
CARD decides whether to initiate disciplinary action. If CARD decides that
discipline is appropriate, it may initiate a disciplinary proceeding by filing a written
complaint. See Agent Regulations 8 6(B). The agent is permitted to file an
answer, and to present a defense in writing. See Agent Regulations 8§ 6(C). The
Agent Regulations do not require CARD to hold any hearing. Rather, within
ninety days after receiving the agent’'s answer, CARD must advise the agent “of
the nature of the discipline, if any, which the Committee proposes to impose.”
See Agent Regulations 8§ 6(D) (emphasis added). That is, CARD does not
impose any discipline itself; rather, it merely proposes discipline. If the agent
agrees with the discipline, the agent can accept CARD’s proposal. See Agent
Regulations 8§ 6(E) (“The failure of Contract Advisor to file a timely appeal shall
be deemed to constitute an acceptance of the discipline which shall then be
promptly imposed”). Conversely, if the agent contests CARD’s proposed

discipline, then:



The Contract Advisor against whom a Complaint has
been filed under this Section may appeal [CARD’S]
proposed disciplinary action to the outside Arbitrator
by filing a written Notice of Appeal with the Arbitrator
within twenty (20) days following Contract Advisor's
receipt of notification of the proposed disciplinary
action.

See Agent Regulations § 6(E). If the agent rejects CARD’s proposed discipline
by filing an appeal to the arbitrator, there is an “automatic stay of any disciplinary
action” in most circumstances. Id.

Section 6(F) of the Agent Regulations makes clear that the arbitrator who
will decide the case “shall be the same Arbitrator selected to serve pursuant to
Section 5.” Section 5 of the Agent Regulations, in turn, promulgates rules
pertaining to arbitration generally.? Section 5 makes clear that “[t]his arbitration
procedure shall be the exclusive method for resolving any and all disputes that
may arise” (emphasis added). And Section 5(D) of the Agent Regulations
permits the NFLPA to select the arbitrator: “The NFLPA shall select a skilled and
experienced person to serve as the outside impartial Arbitrator for all cases
arising hereunder.”

NFLPA Authority To Select Arbitrator

As noted, the NFLPA has the exclusive authority under 8§ 9(a) of the NLRA
to engage in employment bargaining with NFL Clubs on behalf of all NFL players.

As a result of this exclusive authority, “player agents are permitted to negotiate

2 The Agent Regulations provide for arbitrations between players and agents,

between agents and the NFLPA, and between agents. Section 5 sets forth uniform rules
for these arbitrations, subject to the more specific rules promulgated in other sections
addressing each specific kind of dispute.

-5-



player contracts in the NFL only because the NFLPA has designated a portion of

its exclusive representational authority to them.” White v. Nat'| Football League,

92 F. Supp. 2d 918, 924 (D. Minn. 2000) (emphasis added). And, because the
NFLPA has the sole authority under federal law to represent its bargaining unit, it
has total discretion in determining whether to delegate its bargaining authority,

and to whom. See In re David Dunn, CV 05-1000, (C.D. Cal. March 1, 2006)

(“Section 9(a) of the National Labor Relations Act provides that the NFLPA’s
Collective Bargaining Agreement gives the NFLPA, as the exclusive bargaining

representative of NFL players, sole discretion in choosing its agents”) (emphasis

added). As stated by one court regarding the similar labor law authority of the
National Basketball Players Association (“NBPA”) to delegate authority to agents:

As the exclusive representative for all of the NBA
players, the NBPA is legally entitled to forbid any
other person or organization from negotiating for its
members. Its right to exclude all others is central to
the federal labor policy embodied in the NLRA. NLRB
v. Allis-Chalmers Mfg. Co., 388 U.S. 175, 180, 87
S.Ct. 2001, 2006, 18 L.Ed.2d 1123 (1967) ... Under
the NLRA the employer - the NBA member team -
may not bargain with any agent other than one
designated by the union and must bargain with the
agent chosen by the union. General Electric Co. v.
NLRB, 412 F.2d 512, 517 (2nd Cir.1969); Emporium
Capwell Co. v. Western Addition Community
Organization, 420 U.S. 50, 63-69, 95 S.Ct. 977, 985-
88, 43 L.Ed.2d 12 (1975) (Union may forbid
employees or any other agent chosen by individual
employees, from bargaining separately with the
employer over any issue). A union may delegate
some of its exclusive representational authority on
terms that serve union purposes, as the NBPA has
done here. The decision whether, to what extent and
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to whom to delegate that authority lies solely with the
union.

Collins v. Nat'| Basketball Players Ass’n, 850 F. Supp. 1468, 1475 (D.

Colo. 1991), affd 976 F.2d 740 (10th Cir. 1992) (italics in original) (underline
added).

In accordance with its express powers under federal labor law to
determine “whether, to what extent and to whom to delegate” its authority to
negotiate individual employment contracts on behalf of NFL players, the NFLPA
has established comprehensive regulations governing the conduct of its agents.
Those regulations could have provided that the NFLPA reserved the right to
decertify any agent for any reason or no reason at all. But the regulations are
generous. They provide a comprehensive mechanism for CARD to consider
whether to propose any discipline, and the agent is entitled to a full labor
arbitration before an arbitrator bound by the ethical rules of the American
Arbitration Association (“AAA”), in which CARD has the burden of proof and the
agent is entitled to present evidence, before any discipline is imposed. The
fairness of this process cannot seriously be questioned.

Under federal labor law, the unilateral appointment of an arbitrator is

commonplace and perfectly lawful. See Aviall, Inc. v. Ryder System, Inc., 110

F.3d 892, 895 (2d Cir. 1997) (one party may select the arbitrator if the parties

agreed to that arrangement); see also, Poston v. NFLPA, 2002 WL 31190142

(E.D. Va. Aug. 26, 2002). Black v. Nat'| Football League Players Ass’'n, 87

F.Supp. 2d 1 (D.D.C. 2000), is on all fours with this case. There, William Black, a
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sports agent like Mr. Poston, sued the NFLPA for proposing to revoke Mr. Black’s
contract advisor certification for a minimum of three years. The court explained:

Mr. Black admits that he was aware of and freely
agreed to the arbitration terms contained in the
regulations, and he makes no allegation about
infirmities in the drafting of the regulations. As Aviall
makes clear, it is of no moment that Mr. Black did not
have a hand in the structuring of the arbitration
process. See Aviall, 100 F.3d at 895. An NFL-
selected arbitrator may have an incentive to appease
his or her employer, but “[t]he parties to an arbitration
choose their method of dispute resolution, and can
ask no more impatrtiality than inheres in the method
they have chosen.”

Black, 87 F.Supp. 2d at 6 (internal citation omitted) (emphasis added).

Nat'l Hockey League Players Ass’'n v. Bettman, 1994 WL 738835

(S.D.N.Y. Nov. 9, 1994), is also directly on point. There, the National Hockey
League Players Association sued the National Hockey League and its President
and Commissioner, Gary B. Bettman, challenging the validity of two arbitral
decisions by Mr. Bettman on the basis that he was inherently biased against the
players. The Court rejected plaintiffs’ “inherent bias” argument, based on the fact
that the Players Association had agreed in the NHL CBA to have the NHL
Commissioner serve as arbitrator. Bettman, 1994 WL 738835 at *13 (“These
limitations on the power of the federal courts to interfere with arbitration awards
based on the asserted arbitral bias are still more pronounced when the parties
have agreed to a particular arbitrator or a specified method of selection that will
predictably lead to arbitration by individuals with ties to one side of the

controversy”).



Alexander v. Minn. Vikings Football Club LLC, 649 N.W.2d 464 (Minn. Ct.

App. 2002), provides a further illustration of this principle. There, NFL coaches
brought a declaratory judgment action to remove the NFL Commissioner, Paul
Tagliabue, as arbitrator of their disputes, arguing that it was “unfair” to allow the
league to select its own Commissioner as arbitrator. The court disagreed:

[the] appellants did not ask the district court to
invalidate the arbitration clauses; they asked the
district court to reform those clauses, that is, to
remove Tagliabue as the arbitrator and to appoint
another arbitrator ... appellants cite no legal authority
supporting their proposition that the district court may
reform the clauses to replace Tagliabue.

Alexander, 649 N.W.2d at 967-68 (internal citation omitted).>

In Poston v. Nat'l| Football Leaque Players Ass’n, 2002 WL 31190142

(E.D.Va. Aug. 26, 2002), Mr. Poston brought suit to vacate Arbitrator Kaplan’s
award, which exonerated Mr. Poston’s brother of any wrongdoing and imposed
discipline on Mr. Poston to a much lesser extent than proposed by CARD. Mr.
Poston argued that Arbitrator Kaplan was not neutral because he was selected
by the NFLPA. Mr. Poston also argued that Arbitrator Kaplan is “regularly used
by the NFLPA... [s0] he is evidently partial toward the NFLPA.” Poston, 2002
WL 31190142, at *2. The District Court rejected these arguments, holding that
Mr. Poston failed to establish Arbitrator Kaplan’s partiality. 1d. at *3-4. The court

also held that the award could not be vacated on the basis of bias because Mr.

3 See also, Madich v. North Star P’ship, 450 N.W.2d 173 (Minn. Ct. App. 1990)
(NHL President could serve as arbitrator in dispute between player and club because
that is what the parties agreed to in the CBA); Langevin v. Nassau Sports, 1991 WL
222437 (Minn. Ct. App. Nov. 5, 1991) (same).
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Poston agreed to adhere to the Agent Regulations that permitted the NFLPA to
appoint the arbitrator. Furthermore, the Court ruled that there was no evidence
that Arbitrator Kaplan was biased, “particularly in light of the fact that he also
works with both the National Basketball Association and Major League Baseball.”
Id. at *3.

As the history under its Regulations has shown, the NFLPA does not take
lightly its obligation to select “a skilled and experienced person to serve as the
outside impartial arbitrator” to decide agent cases. The first person chosen to
serve in this capacity was former FMCS Director Ken Moffet. Mr. Moffet was
succeeded by former Senator John Culver of lowa. Arbitrator Roger Kaplan has
served as the agent system arbitrator since 1994.

Mr. Kaplan, the longest tenured of the three, is a member of the National
Academy of Arbitrators (and thereby bound by its Canons of Ethics) and has
been performing arbitration work for over 30 years in both the public and private
sectors. His credentials as an arbitrator are impeccable, and his vast experience
in professional sports has included appointments to serve in professional
baseball, professional basketball, and professional hockey. He has a highly
specialized knowledge of the relationships between players and agents and
between agents and the NFLPA.

Thanks in part to Mr. Kaplan and Messrs. Moffet and Culver, before him,

the NFLPA system has served the parties well by keeping the process
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inexpensive and efficient for both agents and players, while avoiding the
procedural complexities and delay inherent in the court system.

Indeed, Mr. Kaplan has decided hundreds of player-agent disputes over
fees and other matters, and has ruled in favor of agents far more often than not
(including cases involving Carl Poston and his brother and business partner,
Kevin Poston). On the disciplinary side, the record also shows that Mr. Kaplan
has reduced or vacated discipline proposed by CARD more often than he has
sustained it, to the obvious benefit of the agents involved. This is exemplified by
his decision in a prior disciplinary case against the Postons, cited above, where
he vacated the discipline against Kevin Poston and reduced Carl Poston’s
reprimand and fine to a reprimand.

Conclusion

The NFLPA believes that individual contract negotiations serve the
interests of its members. Therefore, like sports unions in the NBA, NHL and
Major League Baseball, the NFLPA has implemented an agent regulation system
since 1983. It is patterned after the system in the entertainment industry and

expressly endorsed by the Supreme Court in 1981, H.A. Artists & Assoc. V.

Actors Equity Ass’n., 451 U.S. 704 (1981).

Finally, it bears noting that the National Football League and its Clubs
recognize that the NFLPA regulates the conduct of agents who represent
players’ individual contract negotiations with the Clubs. The Clubs and the NFL

Management Council, pursuant to the 1993 Collective Bargaining Agreement
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(“CBA"), agree that they are prohibited from engaging in individual contract
negotiations with any agent not duly certified by the NFLPA as the exclusive
bargaining agent.

The CBA further provides that the NFLPA shall have sole and exclusive
authority to determine the number of agents to be certified, and the grounds for
withdrawing or denying certification of an agent.

Mr. Chairman, | shall be pleased to respond to questions by the

Subcommittee on the NFLPA arbitration system.
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July 14, 2006

Honorable Henry.3.-Hyde

Chairman, Committee-on.International Reiatxons
.S, House of Representatives

2110 Rayburn-House Office.Building
Washington, D.C. 20515-1306 '

NFL Players Association
2021 L Streat. NW Honorable Sheila Jackson Lee

Suite 600 U.S. House:of Representatives
Washington, DG 20036 2435 Rayburn ‘House Office Building
202.463.2200 Washington, DC 20515-4318

Fax 202.857.0380 )
Dear Chairman Hyde and Representatlve J‘ackson Lee:

Your letter inquiring about the: pending discnplme of Carl Poston;
the ‘National Football League Players Association: (NFLPA”): to 3
individual salary negotiations, has been carefuily reviewe
discusses the facts and circumstances of the matter as: weil;aszthe N‘ PA’srs
regulation.

NFLPA is the soie, exclusive:; bargalnmg ‘agent of. pI
promoted the interests of NFL players, and takes this e
NFLPA and-the NFL agreed to an histeric labor agreeme
professional football for many yearsto come, with significe
compensation-and benefits received by all NFL players.

As the NLRB-certified bargaining. representatwe of a :
Football League (*NFL”), the'NFLPA could insist, ‘underes
law, on-exciusively bargaining-all terms and condttlons
and. it could exclude agents from: representmg pl¢
with NFL Clubs. J.1. Case Co. v. Natipnal-Labor R
NFLPA nevertheless believes that individual contract ne
members. To that-end,; the NFLPA, like the unions in the
Baseball, has utilized: an agent-regulation’ system: sinca 19 after
systemy in the entertainment industry that the Supreme:Co rt.expressly endorsed i
H.A.Artists & Assoc. v. Actors Equity Ass'n, 451 U.S. 704 {1981)

Specifically, the NFLPA, in its sole discretion; delegat
individuals, known as "Contract. Advisors,” theright to
individual salary negotiations ! with:NFL Club ’
able to receive. this delegated: authorit
examination, meet educational requlrements, engage
be bound, by the NFLPA's Regulations Governing-Contra
NFLPA’s ‘Regulations have been repeatedly uphejd: by ¢
Football League Players Ass'n, 87-F.Supp. 2d 1 (D:D.C.
League Players Ass’n, 2002 WL 31190142 (E.D.Va. Aug, 26, 200, e

‘Mr. Poston is a Contract'Advisor and has agreed iRl : ] R
NFLPA's Regulations. The Regulations, which were voluntaril could
have provided the NFLPA with the authority to decertify ¢ ' -
any reason or no-reason at all, and without any Hearing. B £
underlying-the role of the NFLPA and labor unions:generall 510
the Contract Advisor by. providing for-a full evidentiary hearing efore’an arbltrator,n Hich
the NFLPA has the burden of proof, before any discipline is: imposed.




Hon. Hyde and Hon, Lee
July 14, 2006
Page 2

Regulations. Arbitrator Kaplan-has been i
Labor Panei of the Amencan Arbltratien‘Asso atic

heard cases arising under the Reguiattons”smce )94, .and ,
player-club disputes arising under collective bargaining -agreements m Major League‘tBasebali;
National Basketball Association, and professuonal hockey. )

Regulations, commenced a dlsmptmaw
representation of an NFL. player,- LaVar:Arrip
Poston has.admitted to the central allegation
signed, initialed and certified Mr. Arrington’s |
reading it, only to Jater discover that it'was: mlssmg $ 5
Poston thereafter concealed his mistake-from both Mr. At
tried to resoive the issue with the Redskins. ‘Ih'reésponse,
suspended for a period.of two years, after. which he would aute '
a Contract Advisor. In making its clecision, the Committee consid red-the fact tk
also been disciplined on one prior occasion, and was therefore a repeat offender under the:
Regulations. 2

Pursuant to the Regulations; Mr. Poston appealed the, NFLPA's proposed:s
commencing the arbitration proceed :-Lnowm lssue (Unde , gufations
extraordinary circumstances, no'dis . ¢
Poston continues to retain his privilege 3
Thereafter, Mr. Poston filed-an actio) 1
arbitration he himself commenced. - In?
the NFLPA's disciplinary process, Jincludi
an arbitrator selected by the- NFLPA. - Th .,
Poston’s claims In a decision rendered-in Maysoﬁthls year (a copy: of thesOrder isf.at ache
Exh. A). -

This was not the first time Mr. Posten unsuccessfully tried. to forestall the apgllcaﬂon of the-
NFLPA disciplinary process against him. by leing merltless 'tlgatxo agamst thie NFLPA and
Regulations. In Poston v, Natd Foot ue ‘Players AssT; . ,1;_90 42
2002), Mr. Poston brought: suit:to vac arbi & awari h [
him and-his brother. In that case, our Di
the direction ‘of Carl Poston artanged for thi
player-at Florida-State Unlversity, i vidl
from his next game, and-the Committee hél
proposing a letter of reprimand. and-fi 1is
in-the sports agency in question. After v :
(the same arbitrator who-is. presndmg OVEr: Mr. 'S CUrTEr e), M
of any wrongdoing and imposed d;supline on Carf: Poston toa Jesser extent than pro
Mr. Poston nonetheless challenged the: restilt of the arbltratlon arguing, just as he
Jones, that Arbitrator Kaplan was not neu al because he was selected by the NFLPA T, :
Court summarily rejected Mr. Poston! s arguments : '

Another local federal court had previously reached-the same-result. in Biack V. Nat
League Players Ass™n, 87 F.Supp. 2d 1(D:biC. 2000), William “Tank” Black, a sports ag




Hon. Hyde and Hon. Lee
July 14, 2006
Page 3

Poston, sued the NFLPA for proposing to revoke his contract advisor certification for.a minimum-of*
three years; In Mr. Black’s case, the arbitrator was to be Arbitrator Kaplan, the same arbitrator
selected to decide Mr. Poston'’s recently-commenced arbitration, - Mr. Black argued, just :
did in his prior case, that Arbitrator Kaplan was biased because he was selected. by th
should therefore be removed. Relying.on well-established principles of-federal law; the-court:
rejected this argument. Black, 87 F.Supp. 2d at 6, ‘ o

When Congress passed the National Labor Relations Act and the Federal-Arbjtration Act, it-
delegated to the judicial branch responsibitity for resolving: private disputes that touch upon the ver
issues raised: by Mr. Poston. Mr. Poston has availed hiriself of all'the remedies Congress’ provid
him, including filing an action in-federal court. Mr. Poston,. pursuant to Section 10 ed
Arbitration Act, also will have the opportunity, should he lose the arbitration; ‘to-petition:the:fec
court to vacate any arbitral award. In the meantime, Mr. Poston will-enjoy all the rights afford :
him. under the NFLPA’s Regulations, as well as the protections Congress ‘affords himinthe Federal .
Arbitration ‘Act, S oo

In addition, we do not believe that the NFLPA's »reg,u'lato.n/_~system raises, orcan possibly.
any antitrust concerns.. In Section 6:of the Clayton Act, 15 U.S.C:'§ 17, Congress specifically.. -
exempted:labor unions from: suits under the federal antitrust laws. This conclusion Is. soun

entire purpose of unions is to-permit them to-act coljectively on behalf of their nembers, wi

issues of union conduct to be addressed by the exercise-of union:demecracy and the extensive fi
regulatory structure administered by the NLRB and the U.S. . Depantment of Labor. '

With the foregoing in mind, we will address each of the concerns raised In your letter. With

respect'to the six numbered: paragraphs on the first and second:pages of your-letter; we notethe: -
following: ’ o T '

settled under federal law. See e.g., White v. Nat'l Football League, 92 F. Supp..2d 918,
2000). Indeed, the NFLPA has total discretion in-determining whether to-delegate its aF
authority, and:to whom. SeeInre David Dunn, CV. 05-1000, (C.D March 1, S)
attached as Exh. B) (“Section 9(a) of the National Labor Relations Act provides that the: F o
Collective Bargaining Agreement gives the NFLPA, as the e cclusive bargaining representative o NFL - -
players, sole discretion in choosing its agents”) (emphasis added). - As stated by afederal appeals |
court in articulating the similar-laber law authority of the National Basketball: Players:Association
("NBPA") to delegate authority to agents: S ' . )

1. The right of a ugion representing athletes to determi'ne'fth;can serv'e :as;:an‘ageaﬁ, o

As the exclusive representative for all of the NBA players, the NBPA is
legally entitled to forbid any other person or rganizati )
negotiating for its members. Its right to ex
the federal labor policy embodied in the N
Mfg. Co., 388 U.S. 175, 180, 87 S.Ct. 2001, 200¢ 2d 142
(1967)"... Under-the NLRA the employer - the NB team -
may not bargain with any-agent otherthan-one de Fe
union and must bargain with the agent chosen b
Flectric Co. v. NLRB, 412 F.2d 512,.517: (Zi’\q:—Ci" s Emiparidm
Capwell Co. v. Western Addition Community: Organization, 420 U:S,
50, 63-69, 95 S.Ct. 977, 98588, 43 L.Ed.2d 12/(1975) (Union may
forbid employees or any other agent chosen by individual employees,
from bargaining separately with the employer over any issue). A:
may delegate some of its exclusive represeritational authority-on
terms that serve union.purposes, as the NBPA has done here. The

nion. . General
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‘authority. lies solely with the union.

- Collins v. Na;t’l-;aasketban.Piayer's,Afss'n," 850 F. Supp. 1468, 1475 (D: Colo. 1991), affd 576 F.2d 740
(10th Cir. 1592) (italics in originial) (underline added).

2. Mr. Arrington has advised CARD that he did not discharge Mr. Poston because ‘he; Mr,
Poston, "admitted to his mistake.” While Mr. Arrington’s willingness to forgive is notable, it is. not the
isste, Indeed; the willingness of individual players to forgive or tolerate misconduct by agents is-ene -
of the main-reasons the NFLPA’s broad supervisory author : - y.essential. - The
NFLPA has an obligation to ensure that its certified Cont
members. “Mr. Poston has adrmitted, both to CARD and'M
contract without reading it -- a mistake that cost-Mi Arrir
“obligations to him and:to p ayers generally. Mr: Arrington is
poston make a similar mistake in the future, the-aggrieve
Mr.-Poston was permitted to-conti jue to serve as‘an ag
The NFLPA must act to protéct the interests of allof its m i ,
“veto” the union’s proposed discipline of an agent. Players.can often be led-astray, and-thatis
precisely why the NFLPA'S authority in this area-is fundamental-to protecting NFL-players.! Indeed;. -
agents such-as Mr. Poston:are agents of the NFLPA, first and foremost, -as shown by the fact that.no
orie can represent NFL players ‘without the express authorization of the NFLPA consistent with its.
Regulations.? : v

c all of its

not Mr. Poston’s only client, ~Should-Mr..
yer would rightly demand to know. why
despite’ his.admitted egregious corduct. .
bers, and-no:one member has the right to

3. It is established law, es
agreements-permitting one side to-chose th
Section 10 of the FAA, tochallenge the award
Inc,, 110 F.3d 892, 895 (2d Cir. 1997); NatT Hockey Lea,
238835 (S.D:N:Y. Nov. 9, 1994);-Alexander v. Minn. V
Ct.:App. 2002); Poston . Natt Football League Players 2007 1190142 Ja. Al :
2002); Black v. Natl-Football League Players Ass’n, 87-F.Supp. 2d 1 (D.DiC. 2000), As forthe .
payment of the arbitrator’s fees, the:union would be happy. to share costs-with the-agents, but the

union has undertaken to pay.all such fees at the request-of the agents, acting through an advisory
committee. The NFLPA wollld niot oppose an offer from Mr. Poston to have Mr. Poston.pay Half of
Arbitrator Kaplan's fees in this:case. : -

¥ Court in the Collins case noted, sports unions

1 As the Distric 8 )
of agentsileading players astray and taking ‘advantage of the
850 F. Supp. 1468, 1471(D. Colo. 1991} (*players corriplained:tha
negotiation:services, insisted ot the'execution of open-ended: powers:of;
players' professional and-financial decisions, Failed-to keep -players app
teams, failed to submit iternized: bills for fees and services, and, in:some.c
representing coaches and/or general managers: of ‘NBA teams:as well-as pl

bound by contract not. tovdismi's-s.?tﬁ‘eif’agentSj regardless of ‘dissatisfacti
agents had insisted.on the exécution of long-term agreements.

players, their'families.and coaches to obtain ‘player: dlients. -In‘re:

Regulations; a comprehensive system of agent certification and regulation; to insure that pl:a'yér-s“ v

services that meet minimum’ standards of quality ...").

2 This is quite analogous, in fact, to:disciplinary procedures againﬁt@tﬁtorpg&ys:by;,thev bar, whergift‘hej,vproposed_:

suspension:of an-attorhey does not ‘depend upon the: complaint'of a client. Ttis instead the protection: oﬁia‘ll,‘ot’her‘
existing or potential clients that is at stake. :




Hon. Hyde and Hon. Lee
July 14, 2006
Page 5

] bit } ’tor, and the. courts have,

4. As set forth above, Arbitrator Kaplan is-an _
lect an: arbltrator, subject

uniformly. upheld.. arbitratior
to each-party’s’ nghts und _Se ctioh:10°

the NFLPA an
year to-bepa
other.agen
-players:glo ally’ is-not deter
table. ‘The:NFLPA: ‘hasibeen:e
representatwe for-all NEL players and Mr Poston

. perspective, '

With: respect to the seven numbered paragraphs on: the second and: thll’d pages of your letter '
we note‘the following: , ;

1. The Regulations do’ reqmre that d|scipl|nary~ complalnts issued by, CARD be: based apon’
verified-information. Here, CARD's complamt was bat I ia "n ‘which' Post' self’ .
verified. Mr. Poston has: admittec :t_o engagmg in the ..con d : ’
of “verification” is therefore not an‘issue;

parttal!y m favor of Mr Po“ on an ’hls b'r
[ ‘ton and"dls

Mr. Kaplan has. a]so ruled:in

have-upheld- Arbitrator Kaplan 3 dec:sions, fmdmg

to have a single arbitrator, to ensure that discl )i

Supreme. Court has called the “aw-of the shop.

arbjtrations in the NBA

(cltatlons emttted) A system )
experience-in this very urnigue field would be cumbersom(_‘

3. Thisis addressédsid“B"" above.
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Hon. Hyde and Hon. Lee
July 14, 2006 ,
Page 6 .

4. The Regulations do not spegcifically address
permits document discovery, consistes
Poston has-not sought any. discov
preferring instead to focus Hisl
against him through-meritl
would amount to an amendment ofithe NL

event, it'is not correct that:discovery.ist
Arbitration Association ("AAA”) has-overa
most of them, such as the Lal rbitra
such as the' Employment : |
therefore believe that Arb
provide at-least -as miich:d
recognized that arbitration
expensive and less time-¢
recognized by the U.S. Court
is' being conducted-in Virgini Y, -pa rbi
promote the “speed, efﬁciient_y;ar,)_dl'i‘gdu\ctiq

arbitration. Comsat Corp. V. ‘National Science: |

5. There are no-surptrises at CARD hearin
complaint contains.a detailze‘:id‘ac’r':p;uhtd thefacts:a
misconduct and the particular Re ns that:

: reference

types of pre-hearing disclosures-you

6. The Regulations do not.ad ire
s-in.arbi

ulation:s sterny.an "beﬁg\;{e;” atit

We are:proud of our*ag‘eh'téreg'
lusive ti S

ability of the NFLPA, asthe
players from agemnts who dnfor
Reguiations.. Only our-governing body, t
to change those Regu lations; ard T-will-the
meeting. Meanwhile, however; it-is: the job of:
written. ' AR

“Eugene Upshaw

Enclosures.

NY1 1029703vl
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CHAMBERS OF

HoON. BARBARA S. JONES
URITLD STATES DISTRICT COURT
FOLEY SQUARE

NEW I{ORK, NEW YORK 10007
TeL: (212)805-6186

Fas: (212) 805-6191

May 1, 2006
FAX COVER SHEET
To: Paul Aloe
Attorney for Plaintiff
Fax: 212-504-8317
Jeffrey Kessler

Attorney for Defendant
Fax: 212-259-6333

RE: POSTON V. NFLPA
06 cv 2249

THIS PAGE AND 2 OTHERS
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UNI’TED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

_____________________________________ X
CARL POSTON, :
Plaintiff, : 06 Civ. 2249 (BSJ)
V.
ORDER
NI, PLAYERS ASSOCIATION,
Defendant . o
____________________________________ X

BARBARA S. JONES
UNITED STATES DISTRICT JUDGE

On April 20, 2006, this Court heard argument on Plaintiff’s
mc.io>n for a stay of the arbitration pending between the
par-z.es. For purposes of this order, familiarity with the facts
is assumed.

Plaintiff has failed to demonstrate that he will be
irrenarably harmed absent the stay he seeks. See Emery Air
Fraight Corp. v. Local Union 295, 786 F.2d 93, 100-01 (24 Cir.
1555, (being compelled to arbitrate not irreparable harm); see
alusc Woodlawn Cemetery v. Local 365, 930 F.2d 154, 157 (24 Cir.
1921} (finding that enforcement of collective bargaining
agraa2ment compelling érbitration would Qork irreparable harm
beraise of the “extraordinarily rare” circumstance that same
matiz2r had already been fully argued in separate arbitration
before National Labor Relations Board, whose decision was

perding) .
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Plaintiff has also failed to show that he is likely to
suzzzed on the merits of his claim here. Plaintiff admits that
th:2 subject matter of the disciplinary complaint against him is
arnikrable. Therefore his argument, that procedural issues
ar:.sing out of the prosecution of that complaint are not
arbitrable, is without merit. See Howsam v. Dean Witter
Reyrolds, Inc., 537 U.8. 79, 84, 123 S.Ct. 588, 154 L.Ed.2d 491
(2032); John Wiley & Sons, Inc. v. Livingston, 376 U.S. 543,
557, 84 S.Ct. 909, 11 L.Ed.2d 898 (1964).

Plaintiff has thus failed to meet his burden to obtain an
in-aaction against the pending arbitration. See, e.g., Covino
v. Patrissi, 967 F.2d 73, 77 (2d Cir. 1992). The motion is

a

(1

»oicdingly DENIED.
SO 2>RDERED:

Juitoe M)

Baébara S. Joneq{
UNITED STATES DISTRICT JUDGE

Dat=1: May {{, 2006
New York, New York
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CENTRAL DISTRICT OF CALIFOAMA
BY : _DEPUTY

——

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

Steinberg, Moorad & CV 01-7009 RSWL (RZx)
Dunn, Inc., )
ORDER DENYING IN PART
AND GRANTING IN PART
PLAINTIFF STEINBERG,
MOORAD & DUNN INC.’S
REQUESTED INJUNCTIVE
AND OTHER EQUITABLE
RELIBF

Plaintiff,

V.

)

)

)

)

)

)

g

David L. Dunn, Athletes )
First, LLC, David C. )
Hunnewell, Centurion )
Capital Management, LLC,)
Platinum Equity, LLC, )
Donald Housman, Broad )
Opportunit% Yield )
System, LLC (a/k/a )
BOYS), }
)

)

)

Defendants.

Plaintiff Steinberg, Moorad & Dunn, Inc.’s (“SMD")
Request for Injunctive and Other Equitable Relief came on

hearing before the Honorable Roald S.W. Lew on January 8,

2003 at 10:00 a.m. Having fully considered the papers

Fer =5 o

Zh%2>3
/o
72?4
FILED
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submitted in support of and in opposition to Plaintiff’s
Requests, as well as counsels’' arquments offered in
connection therewith, this Court finds the following:

A jury has found Defendant David Dunn liable on
Plaintiff'S claims for Breach of Contract, Unfair
Competition, Tortious Inducement of Breach of Contract, and
Tortious Interference with Prospective Economic Advantage
and awarded Two Million Dollars ($2,000,000) in compensatoxry
damages, as well as Two Million Six Hundred Sixty Thousand
Dollars ($2,660,000) in punitive damages.

Defendant Athletes First was found liable for Unfair
Competition, Tortious Inducement of Breach of Contract, and
Tortious Interference with Prospective Economic Advantage.
The jury awarded Plaintiff Twenty Million ($20,000,000) in
compensatory damages plus Twenty Million ($20,0Q0,000) in
punitive damages on these q{é}mst

Now sitting as a Court of.Equity, the Court will

congider Plaintiff’s remaining equitable claims.

The Court hereby determines that the permanent

injunction requested by Plaintiff is not equitable.

The conduct at issue in this case occurred almost two
Years ago, and Plaintiff has not shown that Dunn and

Athletes First will engage in Future acts of this kind.
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The jury award explicitly compensates SMD for the

claims against Dunn and Athletes First.

Plaintiff’'s requested injunction would prevent Dunn-
from earning a living in the profession of his choice and
prevent athletes from having the representation of their
choice.

Although the Intervenor National Football League

Players Association (“NFLPA”), in its Motion for Partial

Summary Judgment, did not demonstrate that the injunctive
relief sought was barred by:Federal Labor Law, including
§9(a) of the National Labor Relations Act, the facts
currently before the Court support a denial of the
injunction on this ground as well.

The Court finds that the NFLPA is the exclusive
Tepresentative of NFL players, and that it delegates a
portion of such authority to Certified Contract Agents to
negotiate on behalf of the players. The proposed injunction
would impermissibly usurp that statutory authority by
denying the NFLPA the right to appoint or decertify
Certified Contract Advisors according to its own
regulations,

Therefore, due to a fai%gFe of likelihood of success on
the merits and of a finding of irreparable injury, the
requested injunctive relief, including the requested
Permanent Injunction to prevent future unfair competition by

Athletes First and Dunn, and seeking specific performance of

3
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bunn’s Employment Agreements, 1s DENIED.

REGARDING PLAINTIFF’S REQUEST FOR UNJUST ENRICHMENT,

CONSTR JST C ING

The jury verdict adequatély compensated Plaintiff for
the damages it suffered as a result of Defendants’ conduct .
Plaintiff has not adequately shown that the Defendants have
been enriched beyond what the jury awarded.

Plaintiff’s argument to base an unjust enrichment award
on the potential worth of Athletes First at its creation to
determine the amount Defendants actually gained from their
acts is improper.

Therefore,.because Plaintiff has not shown, and the
Court does not find, that Defendants have benefitted from
their conduct beyond what has already been awarded to
Plaintiff, the claim for Unjﬁ?? Enrichment is DENIED.

Because the Court has ruled that an unjust enrichment

award is not appropriate, neither a constructive trust nor

an accounting is necessary, and both are hereby DENIED,

e
/17
/17
/17
/77
/77
/17
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Plaintiff is entitled to judgment against Defendant
bunn on the Breach of Contract claim. Therefore,
Plaintiff’s request for a Declaration that David Dunn’s

Employment Agreement with SMD is valid is hereby GRANTED.

IT IS SO ORDERED.

IT IS FURTHER ORDERED that the Court will exercise its
discretion to stay execution 0of the judgment in this case
until all post-trial motions are heard and the final

judgment is entered.

RONALD 5.W. LEW

RONALD S.W. LEW
United States District Judge

DATED: el Y l 2003




